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ABSTRACT: In public courts, particularly to civil cases, the litigation is under the 

procedures of civil law. It is a legal regulation that organizes ways to maintain and preserve 

material civil laws. The procedural law is also identified as a way to file a particular civil 

case to a civil court and organize ways the judges take in making judgment for a civil case 

toward a legal subject. The procedures of civil law aim to prevent any vigilante actions, and 

thus, it may create a public legal order. Judiciaries provide a legal protection for legal 

subjects in preserving their rights and prevent any vigilante and arbitrary actions. After 

having the process of case investigation as set under the procedural law, a court judgment is 

made which aims to judge and solve the case. Legal actions are subsequently conducted until 

a fixed legal judgment (inkracht van gewijsde) is made. Some executions of judgment for civil 

cases in Indonesia is not allowed to conduct–suspended- due to any resistance; the executed 

object is different from the reality or it is considered non-executable. The suspended or non-

executable judgment should be immediately addressed on its implementation, instead of its 

law.    
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INTRODUCTION 

Background and Research Problem 

Article 24 subsection (1) The Constitution 1945 (in Indonesia context, it is known as UUD 

1945) mentions that judicial power is an independent power to organize a judicature in order 

to uphold law and justice. The subsection (2) asserts that judicial power is on the Supreme 

Court, public courts, courts of religion, military courts, administrative courts, and 

constitutional courts. Through amendment of UUD 1945, the regulation that deals with 

judicial power is amended, of which the Law No. 4/ 2004 on Judicial Power is then amended 

with the Law No. 48/ 2009 on Judicial Power (latterly known as Regulation of Judicial 

Power). 

Article 1 subsection (1) Regulation of Judicial Power asserts that judicial power is an 

authority of an independent country to organize a judicature in order to enforce law and 

justice based on Pancasila and UUD 1945, for the sake of the Republic of Indonesia as the 

state of law. Hence, the role of judiciaries is to create an autonomous judicature –clean, 

professional, and no influence from any parties- which functions as set under UUD 1945.   

One judiciary asserted in article 24 subsection (2) UUD 1945 is public courts, assigned to 

receive, investigate, judge, and solve any criminal and civil cases filed. In regard to civil 

cases, people with violated rights may sue the suspect to the public court. Therefore, the 

government provides facilities to uphold the right, particularly in regard to civil matter. 
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Civil cases in public courts are under a regulation known as the procedures of civil law. It is a 

legal rule that organizes ways to maintain and preserve material civil law. It is also defined as 

a way to file a civil case to a civil court, and organize ways the judges take in making 

judgment for a civil case toward a legal subject. The procedures of civil law aim to prevent 

any vigilante actions, and thus, create a public legal order. Judiciaries provide a legal 

protection for legal subjects to preserve their rights and prevent any arbitrary and vigilante 

actions (Mertokusumo, 2009: 2). After having a process of case investigation as set under the 

procedural law, a court judgment is made which aims to judge and solve the case. Legal 

actions are subsequently conducted until a fixed legal judgment (inkracht van gewijsde) is 

made. Some executions of judgment for civil cases in Indonesia is not allowed to conduct –

suspended- due to any resistance; the executed object is different from the reality or it is 

considered non-executable. 

In order to implement the court judgment, execution is conducted. M. Yahya Harahap argued 

that according to the provision on Chapter 10 at section 5 of Het Herziene Indonesisch 

Reglement, Staatsblad 1848 No. 16 (latterly known as HIR) or Chapter 4 at section four  

Rechtsreglement Buitengewesten, Staatsblad 1927 (latterly known as RBg), the definition of 

execution is similar to the definition of “executing the judgment” (Ten uit voerlegging van 

vonnisen) (Harahap, 2010:5). Executing the court judgment is similar to “forcing” the 

judgment under the provision of law, if the defendant (executed party) is not willing to do the 

judgment by themselves. Such term is applied as well in article 54 Law of Judicial Power. 

Article 54 subsection (2) Law of Judicial Power mentions that the implementation of court 

judgment in civil cases conducted by registrars and bailiffs is directed by the chief judge. In 

civil cases, execution can be actually conducted only on court judgment with fixed legal 

power. Some legal regulations, however, allow execution to be conducted toward other court 

judgments with no fixed legal power. Those regulations are as follow. 

1. The implementation of judgment is prior conducted, called uit voerbaar bij voorraad 

(Article 180 subsection [1] HIR, Article 191 subsection [1] RBg); 

2. The implementation of provisional judgment (Article 180 subsection [1] HIR, 

Article 191 subsection [1] RBg);  

3. Deed of Peace (Article 130 HIR, Article 154 RBg); 

The implementation of grosse deed, either mortgage or debt recognition (Article 224 HIR, 

Article 258 RBg)  (saleh: 2011, 13). 

Court judgments with fixed legal power can be executed only if the dictum is condemnatory 

(containing the element of penalization). Nevertheless, if the judgment has fixed legal power 

but no element of penalization, the execution cannot be conducted.  Hence, there are two 

options can be selected to conduct the court judgment, as follow. 

1. With voluntary; 

2. With execution. 

If the defendant is wiling to do the judgment voluntarily, any legal execution is no need to 

conduct. However, if the defendant is not willing to do the judgment, the execution must be 

conducted. 
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According saleh (2011, 14) A court judgment is considered condemnatory if the dictum 

contains an order to sentence the “defeated” party by: 

1. Sentencing or ordering to submit particular objects 

2. Sentencing or ordering to clear off a piece of land or house; 

3. Sentencing or ordering to do particular action; 

4. Sentencing or ordering to stop particular action or condition; 

5. Sentencing or ordering to do some payments. 

We saw that some executions of court judgments on civil cases were suspended due to any 

resistance; the execution object is different from the reality or considered non executable or 

even contradictory to the judgment on criminal cases although it deals with the same 

executed object. Furthermore, it found that either litigant and/or defendant filed a request for 

legal protection to the Supreme Court or the chairman of public court proposed a request to 

have instruction from the Supreme Court, which may latterly make many judgments with 

fixed legal power suspended or even not executable. Thus, it is undeniable that the 

implementation of the court judgments with fixed legal power is still problematic. 

The provision of law that regulates the implementation of civil judgments is set in Article 

195-244 HIR and Article 206-254 RBg. Besides, it is set under Article 50 and 60 Law No. 2/ 

1986 as amended with Law No. 8/ 2004 on the first amendment of Law No. 2/ 1986 and 

latterly amended with Law No. 49/ 2009 on the second amendment of Law No. 2/ 1986 on 

Public Judiciary (latterly known as Law of Public Judiciary), Article 54 Law of Judicial 

Power and within several Circular Letters of the Supreme Court. It shows that the provision 

of execution is mostly set under HIR and RBg, which both are derived from the Dutch 

colonial and need to correspond to this current era. Therefore, forthcoming procedural draft 

of law must contain a simple provision on its implementation of civil judgments, capable to 

encounter the current international association of law; in this case, the nations should not lose 

their national identities (setiawan, 1992: 361). The principles of national law –whatever its 

origin- need to be reinforced in order to preserve the national law of Indonesia as a positive 

law system. 

The notion of executing a court judgment is a hot issue and inseparable from people live and 

morality of legal officials. Thus, the more civil cases are judged in court, the more legal 

problems related to the implementation of court judgment may reveal. Almost each of the 

execution schedules may encounter new problems that appear in sudden. That is problematic, 

instead of challenging for the chief judge, since the execution is an art that requires skills, 

patience, prudence, and firmness (bahar, 1987: 72) 

If the implementation of civil judgment is suspended or not executable, it may disagvantage 

“the seeker of justice”, public society. The implementation of either suspendend or non-

executable civil judgment should be immediately addressed on its implementation, instead of 

its law. Therefore, the primary issue of this research refers to “The Development of Dynamic 

of Law Related to The Problematics of Exectuion on Non-Executable Judgment”. Moreover, 

this study would examine the origin of provision related to executions, which encounter many 

problems on its implementation, and analyze any suspended or non-executable judgments due 

to either formality of judgment or their implementations. 
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In regard to that notion, some research problems are proposed as follow. 

1. The antecedents of non-executable judgment on civil cases. 

2. The analysis of nont-executable civil judgments. 

 

FINDING AND DISCUSSION 

Antecedents of Non-Executable Civil Judgment 

Procedural law regulates the method and parties authorized to uphold a material law if any 

legal violence on material law happens. In general, the procedures of civil law is a legal rule 

that regulates the process of addressing civil cases through judges (at court) since a lawsuit is 

filed and impelemnted, and up to the implementation of court judgment. According to Wirjno 

Prodjodikoro, the procedures of civil law is a set of law containing ways to act at court and to 

act at one another in order to implement the regulation of civil law. Sutantio & Iskandar 

(1989: 1) reveal that procedure of civil law is also identified as formal civil law; legal rules 

that regulate and determine ways to conduct civil rights and obligations as set under material 

civil law. 

As previously described, execution is a form of implementing the court judgment with fixed 

legal power. The judgment is classified into two types: seminal judgment and final judgment. 

One seminal judgment identified in HIR is provisional judgment. In relation to its 

characteristics, Sutantio & Iskandar (1989: 109) argued that court judgments are categorized 

into three types, including: 

a. Declaratoir Judgment 

This kind of judgment solely explains and emphasizes a particular legal situation. 

For instance, A is a legitimate adopted child from X and Y, and that A, B, and C are 

the heirs of the deceased Z. 

b. Constitutive Judgment. 

This kind of judgment nullifies a particular legal situation or reveals a new one. For 

instance, a judgment of divoece case and a judgment considering that an individual 

is brankrupt.  

c. Condemnatory Judgment 

It contains sentences. For instance, a defendant is sentenced to submit a piece of land 

along with his/her house or to pay debts. 

Commonly, a court judgment contains some judgments. In other words, statements are a 

composite of declaratory and constitutive judgments or declaratory and condemnatory 

judgment, etc. As previously described, the procedure of civil law recognizes a contradictory 

judgment against a verstect judgment. 

In regard to seminal judgment, it is classified into three types as follow. 

(a) Preparatory judgment. 
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(b) Incidental judgment. 

(c) Provisional judgment. 

Those three judgments -prepatory, incidental, or provisional judgments- are identified as 

seminal judgments, thus, the diffenrence between them are not necessary to consider. 

Prepatory judgments are for preparing cases as well as incidental judgments, however, 

provisional judgments are made in relation to the claim of a case and thus some preliminary 

actions are conducted for the sake of each party. Such judgments are mostly applied in a short 

judicial procedure and should be immediately made. For instance, it found that the roof of a 

rented house was wrecked by a defendant and the incident happened in rainy season, 

therefore, the defendant had to be sentenced to fix the roof. In another case –divorce case-, a 

wife wanted to be allowed to leave her house during the judicial process runs. Since it needs 

to be immediately made, provisional judgments may always be conducted previously (e.g. 

Article 180 HIR). 

The court judgment may either fully or partly accede a claim, due to several considerations. 

The systematic and minimum content of judgment is set under article 178, article 182, article 

283, article 184, and article 185 HIR. Article 178 HIR mentions that:  

(1) A Judge, when having discussion due to his function, must provide several legal 

premises, which may not be presented by both parties. 

 (2) He must judge the suit entirely. 

(3) He is not allowed to judge cases that are not sued or to judge more than what it is 

supposed to be.  

Legal premises refer to canon law (regel van het objectieve recht). If the litigant does not 

mention the base of his/her claim, or if he/she mistakenly uses a base of claim, the judge may 

provide any legal premises on his consideration in order to address the case Sutantio & 

Iskandar (1989: 111). 

In article 178 subsection (2) HIR, it mentions that a judge must make a judgment for all 

petitums, nothing left, and must be considered carefully. In article 178 subsection (3) HIR, a 

judge is not allowed to either make a judgment on non-sued cases or judge more than what is 

sued. If the litigant, in a petitum, forgets to mention that the defendant must be sentenced by 

paying the cost of case, he/she –the litigant- may not be allowed to give such sentence toward 

the defendant, when the litigant win the case. In other word, since the litigant does not 

mention such claim, it may not be acceded. If the claim merely deals with main debt 

payment, any interest is not allowed to take into account. In this case, the amount of interest 

that cannot be allowed is 5% per month. Therefore the litigant should set a complete petitum. 

Article 185 HIR mentions that: 

(1) A seminal judgment, although it must be presented like a final judgment, needs to 

be noted in Minutes of proceedings. 

(2) Both parties are not allowed to ask for a valid copy of the note by paying some 

cost. 

Based on the provision of article 185 HIR, some notions are identified, as follow. 
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(a) All seminal judgments are presented in court;  

(b) All seminal judgment are parts of the record of proceeding;  

(c) The authentic copy can be provided from the record of proceeding and it contains 

the seminal judgment for both parties. 

Article 187 HIR mentions that:  

(1) If the jud, in abstruseness, signs a judgment or the record of proceedings, it is 

conducted by members whose positions are directly under the chairman and they 

may examine the case. 

(2) If the court registrar is in abstruseness, it must be truly mentioned in the record of 

proceedings. 

Based on the provision of article 187 HIR, some notions are identified, as follow. 

a) If the chairman of the assembly, due to particular premises, is transferred or passed 

away so that he cannot sign the judgment or the record of proceedings,   the first 

member judge may give his sign, or if the first member judge cannot do that, the 

second member judge may do that. Note that the responsibility to sign the cout 

judgment or the record of proceedings is on the chairmain of public court, since he 

does not see the case in court. 

b) If the court registrar cannot sign the record, it will be mentioned in letter of judgment 

or in the record itself. Note that it is represented by the registrar of public court, thus, 

no registrar’s signature is put within. 

Article 184 HIR mentions that: 

1) The court judgment should contain a real summary of the claim and rejoinder, the 

premises behind the judgment, as mentioned in article 7 subsection (4) Reglemen 

dealing with the judicial structure and prudence in Indonesia, and the  public court’s 

final judgment on a case along with its cost and notification whether or not both 

parties attend on the proceedings when the judgment is made.  

2) Law-based judgments must be mentioned. 

3) The judgments are signed by the chairman and the registrar of the court. 

Article 184 HIR tersebut organizes the contents of judgment, which must contain: 

(a) A brief summary on claim and rejoinder; 

(b) Premises used as the base of judicial judgment; 

(c) Judicial judgment for the main case; 

(d) The judgment for the cost of case; 

(e) The judgment contains explanations on whether the both parties attend in the 

proceedings when it is made; 
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(f) If the judgment is based on the fixed regulation, it must be mentioned.  

 

Therefore, it is clear that not everything in a legal proceeding should be mentioned in a 

judgment. In this case, everything that happens during the proceedings is noted in the record. 

In “case” section, it only needs to mention a brief analysis of what is being sued and of the 

rejoinder, and refer to every point within the record. It is considered wrong if the “case” 

section immediately begins by loading the petitum. Such judgment will be short and may less 

the registrar’s exhaustion. Such situation is not supposed to happen. 

A very long judgment may contain replics-duplics, conclusions that previously espressed, 

and the witness’ long statements. Considering its thickness, such judgment may not be 

mentioned in the jurisprudence of the Supreme Court, which commonly consists of some 

papers only. A letter of judgment must be brief and only contain what it is supposed to be. R. 

Subekti (1998: 49) argued that, as we previously saw, the judicial judgment of civil cases 

always begins to infer which propositions are recognized and undeniable to be applied as 

things “beyond a dispute”, and thus, it can be correctly applied. The opponent propositions, 

which are argued and disclaimed, should have evidence to prove. 

Thus, it implies that a good systematical judgment (e.g., the statement of judgment is well 

structured) begins to infer which propositions selected as the basis of a recognized claim, at 

least it will not be argued by the defendant. Subsequently, deniable propositions which may 

reveal problems will be mentioned as well. Deniable propositions which may not seems 

problematic are not taken into account. In order to consider a proposition, it needs to propose 

important evidence such as authentic deeds or private deeds and then followed by evidence 

and witnesses (Sutantio & Iskandar,1989: 115). 

Non-Executable Judgments of Civil Cases 

There are some judgments with fixed legal power cannot be implemented (non executable) 

such as: 

a. The Executed Assets are Not Available 

When the defendant has no assets to execute for particular payment, the execution cannot be 

conducted, as well as in real execution that deals with goods whether it has been damage or 

transferred its ownership. The definition of unavailable asset in part of the executed party 

must be interpreted in broad manner. The definition can be seen from the following context. 

1. The executed assets are absolutely unavailable 

In this case, the executed assets absolutely no longer exist. In other words, the assets 

are all gone due to several causes, such as:  

 It has been all sold out before the execution is conducted; or  

 Due to natural disasters such as fire, flood, etc. 

In such case, it is impossible to conduct an execution since the object to be executed 

is unavailable. Therefore, it must be considered as non-executable judgment due to 

unavailable objects to execute. 
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2. When it is being executed, the litigant cannot show the assets to be executed. 

The second interpretation on the unavailability of assets to be executed refers to the 

litigant’s incapability to show what and where the executed assets are. In this case, 

the executed assets are still in question, since the litigant cannot show what and 

where the assets are. It is consistent with a legal obligation charged toward the 

litigant. He/she must be able to show the executed assets that become the object of 

execution. The execution will never be conducted unless the litigant is able to show 

the executed assets in physical manner and based on its identity and location. Thus, 

the chairman of public court is authorized to consider that the request of execution is 

non-executable. 

3. The assets to be executed are not found 

The litigant shows an object to be executed, however, when it is about to be 

executed, the bailiff cannot clearly find the object. Hence, the execution cannot be 

conducted due to the fact that the object is “unavailable” or “not found”. 

b. Declaratory Judgment 

Commonly a condemnatory injunction contain a “contentiosa” case; a dispute between two 

parties in which the litigant against the defendant. However, by not mitigating the common 

notions expressed, a declaratory judgment may reveal in a contentiosa case. Thus, if the case 

solely contains declaratory injunctions, the execution of the judgment may become non-

executable. For instance, an injunction only mentions that the litigant is the owner of the sued 

land, without mentioning that the defendant is sentenced to give the land to the litigant. Such 

injunction is declaratory, not condemnatory. Therefore, such judgment is not executable. 

Another example shows a case in which the judgment only mentions that the defendant is 

owing to the litigant without saying that the defendant is sentenced to fully pay his/her debt 

toward the litigant. Such judgment is not executable due to its declaratory nature.  

In regard to the difference between declaratory and condemnatory judgments, the 

characteristic and reference are clearly shown. Declaratory judgment is a judgment which 

injunction refers to “statements” emphasizing a position, right, situation, or obligation. The 

notion of position (e.g., the litigant is considered as the heir), right (e.g., the litigant is 

considered as the owner of an object), situation (e.g., the defendant is considered as one that 

breaks the law or has no good faith), and obligation (e.g., the defendant is considered as one 

owing the litigant) are all not attributed with a “condemnatory” statement. Some 

characteristics and references to determine whether or not a judgment is considered 

condemnatory are as follow (Harahap, 1993: 337). 

 It is preceded by an injuction stressing on position, right, situation, or obligation. 

 The statement is directly attributed by an injunction to sentence the defendant; and  

 The condemnatory judgment can be in the form of: 

 Sentencing the defendant to give; 

 Sentencing the defendant to vacate; 

 Sentencing the defendant to wreck; 
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 Sentencing the defendant to “do something” and 

 Sentencing the defendant to pay some amount of money (whether in the form of 

obligation or amends). 

How is the judgment in voluntary form? It refers to “request” (it solely consists of a litigant 

without any defendant). The judgment is absolute and declaratory. Thus, the absolute 

judgment of voluntary case is declaratory and the execution against the judgment is not 

executable. In voluntary judgment, any injunction of condemnation is not allowed to mention. 

However, such case does not have any defendant to sue, does it? If there is no defendant to 

sue, how is it possible to sentence a party who is not considered as the defendant in a case? 

Due to this reason, it is imposible to attribute the voluntary judgment with a condemnatory 

nature. Therefore, such judgment is considered declaratory, and thus, it is not executable. 

c. The Object to be Executed is on The Third Party 

Without ignoring the explanation that relates to the judgment and execution wich may cover 

the available object of non-defendant parties, the execution is basically considered non-

executable when the executed object has been taken over toward the third party, and this third 

party is not considered as the defendant. This principle, however, deals with several factors 

such as: 

 The legality of rights the third party has over the related object; 

 There is an injunction that mentions a condemnation to whoever taking benefit from 

the defendant’s right. 

Those two factors are the basis that helps the chairman of public court to determine whether 

an object owned by the non-defendant party may or may not be executed. Althought the 

injunction mentions a statement sentencing any party that has rights from the defendant over 

particular object, the execution of that object must be examined whether or not the right over 

the object is based on a valid right. If the right is clear, the execution toward that third party 

(considered as non-defendant party) is not executable. 

d. Execution Against Tenants is Not Executable 

Execution against tenants considered as non-defendant party is similar to one on the third 

party who owns the executed object based on a valid right, and simultaneously against a 

principle set under the article 1576 BW mentioning that commerce does not cut the tenancy - 

koop breekt geen huur, lease goes before sale. If the execution is forced to be conducted, the 

tenant may file a petition against the execution. This petition is aimed to defend his/her 

position as tenant.  

Indeed, in encountering a lawsuit that deals with the ownership of an object rent to the third 

party, the litigant need to be careful in arranging the posita and petitum if she/he is willing to 

make the tenant as the defendant. A careless arrangement may make the claim unclear 

(obscuur libel). Therefore, it must be carefully arranged by relating the proposition of 

ownership right with invalid tenancy over the defendant’s motive (one who gives the rent is 

not an individual who own the right to rent, thus, it is considered as an action against the law). 

This is clarified in regard to the ability to sue the tenant, as long as the proposition of the 

claim over the right of ownership is included in a set of proposition asking for the termination 
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of tenancy. In order to save time and cost, it may be helpful for the litigant to make the tenant 

as a defendant, so that the execution can be pointed to the tenant as well.  

e. The Object to be Executed is Being Pledged to The Third Party 

This case often practically happens, in which the object to be executed is, in fact, being 

pledged to the third party. Such case mostly happens in an execution of payment. When the 

debtor’s assets are to be executed, the assets are, in fact, found pledged to the third party. 

Some references to implement the execution are as follow (Harahap, 1993: 347). 

 Non-executable judgment points to the objects pledged to the third party; 

 Executable objects refers to debtor’s assets that are free from any pledge; and  

 If any assets are not found but pledged objects, the exexuction is considered non-

executable. 

Those are all the implementation of judgment when any pledged objects are not found in loan 

transaction. However, when it deals with pledged objects and those objects are, again, 

pledged to the third party, it will be another case. Execution may still likely be conducted 

after a series of investigation by comparing the time on which the object is pledged toward 

the litigant and toward the third party. 

f. The Boundaries of Land to be Executed is Not Clear 

It is in regard to the fact that the executed objects are not found or unavailable. Therefore, 

this motive -saying that the boundaries of land to be executed are not clear- is to emphasize 

such situation as a non-executable one. Although this case can be put as a base for non-

executable judgment, the implementation needs to be careful and open. Directly judging that 

execution cannot be conducted due to the unclear boundaries of land before taking a deep 

investigation on it should be avoided. Nevertheless, it is often finding such hurry judgment 

deciding that it is a non-executable object to be executed due to the unclear boundaries of 

land, although the court has not made any effort to look into it yet. 

g. The Shift of the Status of Land into State Property 

When the execution deals with the shift of the status of land -in case that disputed land to be 

executed is shifted into the State property-, the execution is considered non-executable. It is 

often found in land/area with Building Rights Title or Cultivation Rights Title. The shifted 

status of those rights is due to its time limit. Building Rights Title is commonly established 

for some periods of time (approximately 20 years period of time) and it is likely to be 

extended. Furthermore, when a civil case dealing with that object happens, the disputed land 

still belongs to the defendant. However, when it comes to the execution, the Building Rights 

Title on that disputed land has ended and the extended period of time for the status of that 

land is not established yet or objected to be extended, and thus, the government may take 

over the status of that disputed land. For instance, a debtor has mortgaged his Building Rights 

Title to a creditor. When the execution is about to come based on the article 224 HIR, the 

period of time for his Building Rights Title has ended, and thus, the government may take 

over the land. Sometimes, however, it is not that easy. Many cases show an unclear status, 

although its period of time has ended. There are still so many lands with disputed status; 

neither extention for period of time nor legal statement asserting that it has been shifted into 
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the State property. Therefore, the implementation of execution needs to take this case into 

account as well.  

h. The Executed Object is in Overseas 

Basically, executing objects in overseas is considered non-executable. This is consistent with 

the principle of “nationality” and “extrateritory” in the procedural regulation of civil law. In 

relation to nationality and the principle of extrateritory within, the legal regulation (formal 

and material for civil case) is applied to every individual with no exception. However, the 

implementation is restricted to the principle of territory; it is applied in the territorial area of 

Indonesia. Instead, another condition that deals with the principle of “souvereignty” of every 

country may reveal. Every country has its own souvereignty, which may not be interfered by 

other countries unless they has made any legal aid agreement ((judicial assistance) for that. 

Similarly, Indonesia applied such agreement with another country in implementing its civil 

law. Execution against objects in overseas can be conducted if both countries (e.g., Indonesia 

and another country) have made an agreement in legal context and delegated their legal 

authority in civil law. Therefore, the the principles of judiciary applied in Indonesia must be 

fully recognized, as set under the article 431 Rv: 

 The execution is applied only in Indonesia; 

 Therefore, the execution is not allowed to do in other country; 

 As the vice versa, the judgment from foreign court is not recognized and not applied 

in Indonesia. 

i. Contradictory Judgments  

Sometimes, it is surprising when two judgments on the same subject and object but with 

different injunctions are found having fixed legal power; even it may lead to either the 

highest level of jurisdiction – a request for cassasion to the supreme court- or the initial level 

–taking an appealing phase. Commonly, It is derived from the same public court. Those two 

different injunctions will be examined and judged by the same judges. Note that if the public 

court encounters an execution over two conflicting judgments, it can be taken as a base to do 

no execution (non-executable). 

 A fact that deals with two conflicting judgments; and  

 It is not appropriate due to ne bis in idem 

Two conflicting judgments can be taken as a base of non-executable judgment. However, 

when if points to ne bis in idem, the court is considered seeing the truth of law within the 

judgment, whereas, in case of implementing an execution, the court is not allowed to assess 

the legal consideration and content within the judgment. The only one having authority to 

assess the content is the proceedings and court judgment. It should be noted in order to avoid 

any fallacy. If an execution were allowed to assess the content of judgment, the assessment 

could be taken as a base to consider that it is a non-executable judgment, and the execution 

will be problematic. For instance, according to the final judgment, a particular area must be 

discharged. If the execution were allowed to assess the content of the judgment, the chairman 

of the public court might consider that the execution could not be conducted since the legal 

consideration within the judgment did not fit his arguments. In order to avoid such subject 

http://www.eajournals.org/


Global Journal of Politics and Law Research 

Vol.6, No.4, pp.37-49, June 2018 

___Published by European Centre for Research Training and Development UK (www.eajournals.org) 

48 
ISSN: 2052-6350(Print) ISSN: 2052-6369(Online) 

assessment, therefore, conducting an execution must not assess the judgment unless some 

qualified “facts” proving that it is not likely to be executed are found by the executors. For 

instance: the staff found that the executed object had belonged to the third party who is not 

included as the defendant, the executed objects are not found or unavailable, the executed 

objects belongs to the government, the executed objects are pledged to the third party, or the 

executed land has unclear boundaries. Those all facts can be taken as a base not to conduct an 

execution. The public court may examine whether or not the facts are true.  

j. Execution Against Mutual Assets 

Mutual assets due to marriage are defined as assets that belong to a married spouse. Therefore, 

it will always be their mutual assets during their marriage. This principle is based on the 

article 35 Law No. 1/ 1974 on marriage and fixed jurisprudence, including the rule of the 

Supreme Court on 19th February 1976, No. 985 K/Sip.1973 that: all assets a spouse get in a 

marriage are assumed as mutual assets, although it comes from one of them”. Therefore, 

execution against mutual assets must be linked to the definition of the assets itself along with 

particular events underlying the execution. Relating the definition of marriage assets to each 

event underlying the execution may reveal some methods of execution for that case. 

 

CONCLUSION 

Overall, several judgments in civil cases are found non executable due to several reasons, 

including: 1) the executed objects are unavailable or not found; 2) the court judgment is 

declaratory; 3) the executed object is on the third party; 4) the execution is conducted toward 

the tenant of executed objects; 5) the executed objects are pledged to the third party; 6) the 

executed objects –in case of land- have unclear boundaries; 7) the status of objects –in case of 

land- have shifted into the State property; 8) the executed object are in overseas; 9) there are 

two conflicting judgments; and 10) the execution against mutual assets. Therefore, judges 

should carefully consider such facts in making judgment, so that the implementation may not 

reveal any new problems. 
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