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ABSTRACT: The International Covenant on Civil and Political Rights is of vital important 

as a cumulative world’s perception regarding human rights standards. China is on the verge 

of abolishing death penalty for economic crimes. The accession of ‘life imprisonment without 

possibility of parole and commutation(LWOP)’ came as a replacement but the pre-requisite 

invoking this article is not clearly mentioned in the article 383 of Chinese criminal law 1997. 

The concept of ‘extremely serious circumstance’ in article 383 repugnant to the concept of 

‘most serious crime’ in article 6 of International Covenant on Civil and Political Rights. This 

article examines the concept on the standards and jurisprudence of ICCPR and comment on 

the resultant punishment to make it appropriate to the international standards. Further 

proposed a modified model of current LWOP for complete abolition of death penalty for 

economic crimes of corruption and bribery. 
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INTRODUCTION 

The growing civilization and awareness of rights rhetoric in global context is becoming more 

and more concerned about the protection of human rights. Death penalty became a mature 

concern affecting the right to life in the international community. The wave initiated with the 

promulgation of ‘International Covenant on Civil and Political Rights (ICCPR) in 1976.’ The 

ICCPR instill the global importance of human rights and started the wave of abolition of death 

penalty declaring it an exception to the right of life.(United Nations, 2005). The debate of death 

penalty regarding utility and other penal functions ends parallel in arguments(Zhang, 2017). 

The international community is agreed to the imposition of death penalty on some of the ‘most 

serious crimes’ after satisfying pre-requisite requirements of procedural safeguards and 

excluding certain group of offenders such as mentally retarded, juveniles, pregnant women and 

elderly individuals(International Commission Death Penalty, 2013).  

The concession to impose death penalty or in other words the authority for judicial execution 

gather impetus from the ICCPR. The article 6 of ICCPR emphasize on the right to life whereas 

also mention the exception of this right in paragraph 2 for the reason of ‘most serious crimes.’ 

It does not present a universal definition of most serious crimes but provide a track to follow 

towards abolition by obligating states to gradually restrict the usage of death penalty for a few 

crimes considered affecting whole humanity. The notion of ‘most serious crimes’ is more 

related to the loss of life. In 2006, the Special Rapporteur on Extrajudicial, Summary or 

Arbitrary Execution interpreted the ‘most serious crimes’ as the acts where there is an intention 

to kill and also there is loss of life. This interpretation links the components of culpability with 

violence and loss of life. Contrarily, the reasons different countries provide for retaining death 
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penalty is mostly related to the national circumstances, culture and in many cases 

religion(Mathias, 2013). (Note 1, 2)  

Apparently, every retentionist country provide the best suitable reason for its retentionist stance 

to the opposite. The best example in this case is the Islamic countries where religion provides 

reason for the retention of death penalty(Schabas’, 2000). China advocates the national 

circumstances to justify the death penalty. Li Keqiang in reply to the question asked by a 

reporter about death penalty in Canada, said ‘We maintain that the penalty is consistent with 

our national conditions and for years the ruling on the death penalty has been very strict.’ Even 

the international community is also somewhat relaxant to allow the death penalty for ‘most 

serious crimes’(International Commission Death Penalty, 2013). The choice of most serious 

crimes is given to the respective country to decide based on the culture and sentiments of the 

public. The United Nations and other international bodies advocating protection of human 

rights have interpreted the offences and categorizes the crimes which fulfill the criteria of ‘most 

serious crimes’ to create an international standard to follow by all states not as jus cogens but 

as guiding principles. The narrow classification includes the offences against the state and 

public order, acts of terrorism, military crimes at the time of war, treason, crimes resulting in 

death and drug related offences. (Note 3, 4) 

The economic crimes do not meet the threshold criteria for the ‘most serious crimes’ and the 

states most of the time face criticism for it. China hold its fame for huge number of executions. 

According to the report of Amnesty International, China execute max number of offenders each 

year. But the recent developments shows China’ firm commitment to denounce the execution 

and willingness to reduce the death eligible crimes (Trevaskes, 2013).  The latest trend of penal 

reforms showing China’s gradual shift to exclude economic crimes from the list of capital 

crimes(G, 2016a). China abolished the death penalty for 13 non-violent crimes （mostly 

economic crimes） in 2011 under the Eighth Amendment to the 1997 Criminal Law of China. 

The efforts kept continuous and 9 more crimes removed from capital crimes list keeping the 

crimes of huge bribery and embezzlement on board in the Ninth Amendment to the 1997 

Criminal Law passed in 2015. The Chinese efforts to reduce capital crimes is to soften the 

image in international community. Although China has changed his attitude towards strict and 

harsh approach of death penalty but still international community has concerns about its 

imposition of death penalty for economic crimes. (Note 5, 6, 7) 

Keeping in mind the present situation in China regarding death penalty and the Ninth 

Amendment amending article 383 of Criminal Law, the article will focus on the threshold 

standards of economic crimes and try to suggest a solution on how China can achieve abolition 

of death penalty. The author will employ the comparative approach, first to extract the ‘most 

serious crimes’ narrative in Chinese Criminal Law, secondly analyze the nature of crime of 

bribery and embezzlement to judge the threshold of ‘most serious crimes’ template. Finally 

find the alternative solution to full abolition of death penalty for crimes of bribery and 

embezzlement. The paper is useful as it will provide a comparative approach on improving the 

system and enhance safeguards against death penalty usage. Furthermore, it will be helpful in 

enhancing the global efforts of fight against corruption by international cooperation for which 

the death penalty presents a major hurdle. 

The paper is designed to be divided into four parts. The first part examines the ‘extremely 

serious crime’ narrative in Chinese Criminal Law and ‘most serious crimes’ requirement under 

ICCPR to restrict the use of death penalty. The second part gave the latest improvements, nature 
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and the deficiencies in the recent amendments regarding abolition of death penalty and the 

threshold of ‘most serious crimes’ with the crimes of embezzlement and bribery. The new 

punishment ‘life imprisonment without parole ’under the Ninth Amendment as good substitute 

to reduce executions and provide a mechanism that not only save the life but also fulfill the 

principle of proportionality for crime and punishment will make part three. It will also include 

the authors analysis regarding punishment based on the comments of Chinese legal experts and 

the proposals for redressal of system. The forth part consist of conclusion. 

Most serious crimes in Chinese Criminal Law  

China expressly mention the intention to ratify the ICCPR and to incorporate its fundamental 

principles in the domestic system. The improvement in the human rights recognition came in 

2004, when China formally incorporated the provision of “respecting and protecting human 

rights” into the Constitution of the People’s Republic of China. The Chinese government is 

committed to rule the country according to law and fundamental rights based development 

approach implies the intent to implement the global standards of human rights after bringing it 

into conformity with the national conditions(Universal Periodic Review reoport, 2016). This 

does not mean to give a new code of socialist human rights approach to the world but to raise 

the level of awareness and integrity of the nation and the government to the point where the 

full implementation of ICCPR do not pose a threat to the stability of the regime. (Note 8)  

The basic framework of the laws protecting basic rights of individuals in China is the Criminal 

Law of China 1997. The criminal law provides for 68 crimes punishable by death including 

various economic crimes. The constitution does not provide for death penalty and many of the 

offences under this law do not satisfy the standards requirements of ‘most serious crimes.’ The 

category of crimes attracts most criticism from abroad is the category of economic crimes 

including extremely large amount of bribery and embezzlement (Yang, 2017). The parallel 

provision prescribing the threshold for death penalty in criminal law of China is article 48, 

which says the death penalty can only be applied to the criminals committing ‘extremely 

serious crimes.’ This implies the nature and circumstances of the crime is extremely serious 

and the criminal is also very dangerous. The notion of ‘extremely serious crimes’ and ‘most 

serious crimes’ are different in interpretation. The former focuses the circumstances of the 

crime and criminal actions including the social impact whereas the latter specify the categories 

of crimes. The criminal act of either description can be termed as ‘extremely serious crimes’ 

concerning the imminent national and cultural circumstances. It also makes the punishment 

more of the political nature rather an act violating human right in either gravity (Ahl, 2014). 

(Note 9, 10) 

The use of death penalty cannot be denied as Marc Ancel, the renown French jurist stated in 

1962, that certainly: 

“Even the most convinced abolitionists realize that there may be special circumstances, or 

particularly troublous times, which justify the introduction of the death penalty for a limited 

period.” (Note 11) 

This instant usage does make sense but also require to keep and observe the procedural 

requirements rather ultimate condemnation. Referring to the nature of economic crimes as 

capital crimes, the Economic and Social Council published ‘Safeguards Guaranteeing the 

Protection of Those Facing Death Penalty’ in 1984 are useful to mention here. The first 

safeguard stipulates that the scope of ‘most serious crime’ should not exceed the intentional 
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crimes of lethal nature and other ‘extremely grave consequences’. The ‘extremely grave 

consequences’ here correspond to the same meaning as given in article 48 of Chinese criminal 

law. The abstract nature of the notion ‘extremely serious consequences’ was open to broad 

interpretations and hold instrumental value (Miethe, 2005). The particular nature of this was 

further addressed by the United Nations committee, and recommended the usage of death 

penalty under ‘extremely serious’ rhetoric restrictive to violent crimes only as an ultimate and 

exceptional measure. The economic crimes especially bribery and embezzlement specifically 

do not fall under any definition that allow for death penalty prescribing them violent or grave 

in nature. (Note 12) 

In the latest paradigm, many countries have either abolished or restricted the usage of death 

penalty following the aspiration of United Nations policy. China is also determined to abolish 

the death penalty and quote the example of Europe as a compelling argument for its gradual 

approach(Hood, 2006). Emphasizing on several European countries where the complete 

abolition reach through a gradual process; first by reducing the scope of capital crimes to only 

violent and homicidal crimes such as murder, later subsequently to the specific kinds of murder 

till it reach the final abolition(Hood, 2006). The recent developments gradually limiting the use 

of death are given in the next section. (Note 13) 

Latest Developments and Economic Crimes 

The full implementation of ICCPR standards is an ‘ongoing process’ so long as the concerned 

parties are willing in good faith to implement it. It does not require an instant and abrupt 

implementation rather it allows for necessary improvements in the existing criminal justice 

system to locate and amend the provisions inconsistent with the spirit of ICCPR. China holds 

complementarity approach in terms of human rights obligations and emphasize on the principle 

of indivisibility stressing the integrity and political rights as of equal importance but the 

exposure of each right locate at different places in the hierarchy (Ahl, 2014). (Note 14) 

China has a reputation regarding execution and death penalty. Since the mid of twentieth 

century China has adopted an approach of killing few, killing cautiously and implemented the 

suspension mechanism of death penalty(Seet, 2017). The trend continued, when the latest 

revision of criminal law promulgated in 1997 contain 68 offenses punishable by death. China 

signed the ICCPR in 1998, since that time till now, no increase has occurred in the number of 

offenses punishable by death. The article 48, mention the condition for execution as the 

‘extremely serious crimes’ and also stipulate the condition for suspension of execution as ‘if 

the immediate execution is not deemed necessary.’ Both the expressions are ambiguous and 

tricky to find a definite standard to follow.  The 1997 Criminal Law is silent on the sentencing 

qualifications that can guide distinction between ‘serious’ and ‘extremely serious’ and also the 

formula to find the aggregate finality that can justify with reason the death penalty with 

execution and suspension keep the gravity of ‘extremely’ seriousness of crime(Zuojun, 2005). 

Reflecting on the Mao Zedong insight, the jurisdiction of suspension of execution can only 

invoke when the crime falls in the sphere of ‘serious crime’ rather ‘extremely serious crime.’ 

This further categorizes the ‘extremely serious crimes’ with violence and death which 

contradict, in essence, with the economic crimes. The Eighth Amendment in 2011, however 

for the first time addressed the death penalty crimes and reduced thirteen non-violent 

crimes(Miao, 2013). This was a significant progress towards incorporating the norms set by 

ICCPR. Further improvement happened in 2015, when in the Ninth Amendment another 9 

crimes, mostly, of non-violent nature taken down from the capital crimes list hence leaving 46 

crimes eligible to death(G, 2016b). (Note 15) 
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China has also improved the criminal procedure to safeguard the procedural rights. The 

procedure specifically is relevant if the death penalty is on board. In case of less severe penalty, 

the procedural deficiencies also become less important(Nellis, 2013). The major improvement 

happened in 2007 when the review power reverted back to Supreme People’s Court in 2007, 

which was stripped off in 1983 during the ‘strike hard’ campaign(B. Liang, 2005). This reduced 

the execution to many fold in the later years. The later developments include the adhesion of 

exclusionary rule in 2010 for the illegally obtained evidence. Further developments in 2010 

includes the policy shift from the consistent practice of severe and speedy justice since the first 

strike hard(yanda) campaign to a balance approach(Trevaskes, 2013). The balance approach 

requires the trial judge to be lenient on minor crimes and strict on serious crimes whereas also 

respect any element of leniency in serious crimes to give possible lenient punishment to the 

offender(Trevaskes, 2010). The policy of balanced approach came specifically to reduce death 

penalty and improved the procedural measures, further initiated the push for standardization of 

sentences and crimes(G. Liang, 2017). 

All these improvements address the internal requirement and flaws of the criminal justice 

system prevalent to the imminent needs. The Eighth and Ninth Amendment specifically 

addressed the question of most serious crimes on the obligation of ICCPR although not 

expressly and target the economic crimes to waive off death penalty as final punishment. The 

recent wave of anti-corruption initiated by Xi Jinping and the severe temperament lead the 

judges and legislature to define crimes and sentences to better apply the principle of 

proportionality(Lin, 2016). The SPC court launched the first guidelines to standardize the 

sentence in 2013 and subsequently in 2017, which is a step closer to condense the death penalty 

to limited number of crimes(Wang, 2012).The standardization work is also important to fix the 

ultimate boundary of each crime and mark its severity on the penal scale. The sentencing 

guidelines are modeled on Federal Sentencing Guidelines of United States and England which 

also address the inequality of punishments for similar or same crimes in different or same 

courts(Yu, 2008). (Note 16, 17) 

Another step in the exploration expedition to fully accept the ICCPR standards that a substitute 

has been derived in the form of ‘life imprisonment without parole (LWOP)’ to replace the death 

penalty(Xiumei, Chenguang, Zhu, & Zhijuan, 2017).The applicable criteria for the LWOP is 

somewhat tricky based on the procedural pattern of suspended death penalty. According to 

article 383 of the 1997 criminal law, the perpetrators of extremely huge amount of bribery and 

embezzlement with their crime having ‘especially serious’ impact on the interest of society and 

state will be sentenced to death with two-year suspension and the sentencing judge can bar all 

rights of commutation and parole simultaneously after it commuted to life imprisonment. It is 

a good step towards complete abolition of death penalty for economic crimes by introducing 

the substitute for death penalty. (Note 18) 

LWOP and Abolition of Death Penalty for Economic Crimes 

The Ninth Amendment came up with a new punishment that is fair enough to save the life of 

the person but at the same time have the possibility of execution. The Article 383 of 1997 

Criminal Law provides for ‘especially huge’ amount of bribery and for other ‘especially serious 

circumstances’ the punishment of death with two years suspension and subsequently life 

imprisonment, further allows no possibility of parole or commutation (LWOP). This simply 

means the offender will stay in prison for rest of his/ her natural life(Xiumei et al., 2017). 

Although the LWOP present a good solution but the possibility of execution still creates 

concern about the nature of punishment. Some scholars do not consider the suspended death 
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sentence as degrading and inhumane punishment(Seet, 2017, Ye & Saleem, 2017). But the 

LWOP present a situation where applying the criteria of suspended death sentence makes its 

nature arbitrary. The debate here is not focused on the nature of punishment as a layer of 

execution of suspended death sentence or vice versa, but on the credibility of the nature of 

crimes to attract with sufficient justification that, they fulfill the requirements of death penalty. 

(Note 19, 20) 

The suspended death sentence with two-year reprieve is a long-established tool but the practice 

is especially promoted since 2007. According to article 50 of the criminal law, if the immediate 

execution is not deemed necessary can be suspended for two years. The later treatment will 

depend on the conduct of prisoner during his two-year stay in the prison. The procedure before 

the Ninth Amendment was to convert the death penalty into life imprisonment which 

subsequently converted into fix-term imprisonment. But the Ninth Amendment does not 

provide for commutation and parole after it converted into life imprisonment. The article 383 

allows the judge to bar the commutation and parole right at the first instance which implies the 

suspension of all merits of observation period of two years hence creates a situation of complete 

abolition of death penalty even for economic crimes. But some scholars still hold the belief 

that, if the offender during observation period of two years commit any intentional crime can 

be executed by the court(Miao, 2014). This makes the nature of the punishment confusing. 

Furthermore, although very little chances, but the presence of death penalty still attract 

criticism from other countries. As the extradition treaty with Australia was rejected because of 

death penalty and lack of fair trial. The wording of article 383 prescribe the ‘especially huge 

amount, and ‘especially serious circumstance’ as the prerequisite of criminal act for this 

punishment. The exact meaning of ‘especially serious circumstance’ here also invite to play a 

guessing game to extract the proper meaning. The SPC later in 2016, interpreted the ‘especially 

huge amount’ in judicial interpretation and fixed 200,000 million Chinese Yuan as the 

threshold to invoke article 383 (Xiumei et al., 2017). In the interpretation of Article 383, the 

SPC have clarified the criteria of especially huge amount of money which makes the crime fall 

under 10 years imprisonment or life imprisonment or death penalty, but did not address the 

‘especially serious circumstances’ that cause ‘especially material loss to the interest of party or 

state’ as pre-requisites sufficient enough for clear and distinctive demarcation of the death 

punishment.  In fact, the interpretation has increased the confusion from a specific amount to 

vague monetary standards by expanding the scope of crime for multiple punishments in each 

category and also increased the pre-requisite components of death penalty. (Note 21, 22) 

In the contemporary practice, the monetary threshold is the only well-defined criteria for 

LWOP, the ‘especially serious circumstance’ still needs clarification. Resorting back to the 

recommendations of United Nations’ committee and safeguard of Economic and Social 

Council, the substantive qualifying element for any death penalty should be intentional violent 

crime resulting in loss of life. it is required that the concept of ‘especially serious circumstance’ 

must be interpreted in the light of the abolition movement towards a customary international 

legal culture that either opposes the death penalty completely or regards it as a sanction to be 

imposed on extremely rare cases. The article 383 specifically addressing the crime of 

corruption, so examining the nature of crime, if the crime is just economic nature should not 

be sentenced to death penalty. The death penalty should only be given in the case where the 

corruption act involves violent crimes and also loss of precious lives occurred. For the best 

solution, the LWOP can be legislated as a separate punishment for corruption crimes of 

monetary nature and the corruption involving grave violent acts retain the death penalty. The 

human right should be considered over utilitarian purposes. The Chinese criminal law is in 
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transition and need further improvements in many regards to make it suitable to the standards 

of ICCPR. The Chinese government is enthusiastic to incorporate all necessary changes in the 

National Human Rights Action Plan of China (2016-2020). Furthermore, interpretation is also 

needed for the ‘especially serious circumstance’ to make it distinct from the monetary 

threshold. (Note 23) 

Additionally, the LWOP satisfies the principle of proportionality and retains the death penalty 

as a gate pass to enter the suspended death penalty procedure. This creates a layer of 

unnecessary interference and presence of death penalty. The status of LWOP as a separate 

punishment pretty well satisfy the abolitionist concerns. The promulgation of ‘balance leniency 

and severity policy’ in 2010 elaborates the changed mentality of Chinese leadership to abide 

by the human rights standards as well as due process safeguards and the future reforms 

emanates the struggle to find best solutions or alternatives. 

 

CONCLUSION 

In reaching judgements about what would be an acceptable use of the death penalty reference 

would need to be made not only to changes in the practices of nations as they affected the 

norms that defined acceptable forms and levels of state punishments, but also to the 

development of the concept of human rights itself. China is progressing to adopt international 

standards of human rights. The latest development is the addition of new punishment with the 

name of life imprisonment without parole (LWOP). It is a step forward towards the 

internalization of international norms and a step towards abolition of death penalty for 

economic crimes. The Chinese government is facing double edged problem, one regarding the 

reduction in death penalty and second to control corruption and punish the corruption harshly. 

Although appears counter in nature but are linked in a way that the reduction in death penalty 

or even abolition can bring a good will in the Xi Jinping anti-corruption movement.  It is not 

only important to win the trust of its people but also the latest anti-corruption campaign success 

is dependent on it. In fact, since the 18th national congress of the communist party of China, 

no cadre is sentenced to death penalty for corruption or bribery. The 2014 ‘operation Fox Hunt’ 

and 2015 ‘operation Skynet’ can only hunt and bring back the criminals of economic crimes 

from the safe heavens of developed countries like Canada, Australia and US, unless it assures 

the preservance of human rights. Death penalty is one of the major concerns along with the due 

process procedural requirements. The LWOP in the Ninth Amendment was supposed to come 

up with a good solution to this problem, but the arbitrary nature still creates confusion about 

the legal status and possibility of inhumane treatment after extradition. Even the confusing 

criterion is functional to bring down the number of execution for economic crimes but to attract 

the international confidence needs more upgrade. The sharp demarcation of crime boundaries 

is important along with the interpretation of pre-requisite standards to grade the punishment fit 

in respective pocket of severity on the proportionality scale. The criminal law reforms are a 

process in constant transition and as said by Roger Hood in his book ‘The Death Penalty: A 

Worldwide Perspective,’ the pace of development in criminal justice system in China will soon 

be optimized to the international standards. 
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Where a convict who commits a crime as mentioned in paragraph 1 and falls under any 

circumstance as set forth in item (3) is sentenced to death with a reprieve, the people's 

court may, in light of the circumstances of the crime committed, decide to commute the 

sentence to life imprisonment upon expiration of the two-year period, sentence the 

convict to life imprisonment, and shall not offer commutation or parole.” Article 44 of 

ninth amendment to criminal law of PR China 1997.“zhonghua renmin gonghegueo 

xingfa xiuzheng an (jiu) [xianxing youxiao]”(Amendment (IX) to the Criminal Law of 

the People's Republic of China [Effective]), Beida Fabao, Avialable at: 

http://en.pkulaw.cn/display.aspx?id=19864&lib=law&SearchKeyword=amendment&Se

archCKeyword=, (accessed 6 November 2017). 

Note 20. Ibid 

Note 21. “Australia cancels vote on extradition treaty with China,” Reuters, available at: 

https://www.reuters.com/article/us-australia-china-extradition/australia-cancels-vote-on-

extradition-treaty-with-china-idUSKBN16Z03Y, (accessed 6 November 2017). 

Note 22. Article 4(1), ‘Whoever embezzles or accepts bribes may be sentenced to death if the 

amount involved is especially large, the criminal circumstances are especially serious, 

the social impacts are especially adverse, and especially heavy losses are caused to the 

interests of the state and people.’ “Zuigao renmin fayuan, zuigao renmin jianchayuan 

guanyu banli tanwu huilu xingshi anjian shiyong falu ruogan wenti de jieshi [xianxing 

youxiao],”(Interpretation of the Supreme People's Court and the Supreme People's 

Procuratorate on Several Issues concerning the Application of Law in the Handling of 

Criminal Cases of Embezzlement and Bribery [Effective]). Available at: 

http://en.pkulaw.cn/display.aspx?id=22056&lib=law&SearchKeyword=&SearchCKeyw

ord=, (accessed 6 November 2017). 

Note 23. National Human Rights Action Plan of China (2016-2020), available at: 

http://english.gov.cn/archive/publications/2016/09/29/content_281475454482622.htm, 

(accessed 6 November 2017). 

http://www.eajournals.org/
http://en.pkulaw.cn/display.aspx?id=19864&lib=law&SearchKeyword=amendment&SearchCKeyword
http://en.pkulaw.cn/display.aspx?id=19864&lib=law&SearchKeyword=amendment&SearchCKeyword
https://www.reuters.com/article/us-australia-china-extradition/australia-cancels-vote-on-extradition-treaty-with-china-idUSKBN16Z03Y
https://www.reuters.com/article/us-australia-china-extradition/australia-cancels-vote-on-extradition-treaty-with-china-idUSKBN16Z03Y
http://en.pkulaw.cn/display.aspx?id=22056&lib=law&SearchKeyword=&SearchCKeyword
http://en.pkulaw.cn/display.aspx?id=22056&lib=law&SearchKeyword=&SearchCKeyword
http://english.gov.cn/archive/publications/2016/09/29/content_281475454482622.htm

